 

Sample Letter to State Regulators Invoking Sovereign Immunity for Cases Concerning the Clean Air Act

Date

Address of state regulatory agency

 

Dear ______,

This is in response to a Notice of Violation (NOV) issued from your office on (date) to (Installation) for violations of (cite state reference) pursuant to the Clean Air Act (CAA) and for demand of a fine in the amount of (amount).

The (Installation) takes very seriously its obligation to maintain compliance with environmental laws and regulations. In the area of environmental law, Congress has frequently waived sovereign immunity to require federal agencies to comply with state, interstate, and local pollution control laws. Indeed, the CAA’s federal facilities provision (42 U.S.C Section 7418(a)) contains a partial waiver of sovereign immunity that directs federal agencies to comply with air pollution control programs “to the same extent as any non-governmental entity.” In addition, it subjects federal facilities to administrative fees or charges to defray the costs of air pollution control programs, as well as the “process and sanctions” of air program regulatory agencies.

In light of the above, to the extent that (Installation) has violated the CAA, it has a duty and obligation to correct the deficiencies expeditiously and in accordance with all applicable state laws. The violations in the above noted NOV are being handled by (Director of Installation Environmental Program) and specific action is being taken to bring (Installation) into immediate compliance and to correct deficiencies. 

Please note that although the waiver of sovereign immunity in the CAA includes subjecting federal facilities to “process and sanctions,” the precise meaning of these words has been the subject of litigation in federal courts. Indeed, the position of the United States taken in pending litigation on this matter will prevent (Installation) from paying the fines requested in the NOV in this case. The terms “process and sanctions” were first interpreted by the United States Supreme Court when it examined the federal facilities provision of the Clean Water Act (CWA) in U.S. Department of Energy v. Ohio, 503 U.S. 607 (1992). The Court found that this aspect of the CWA’s waiver of sovereign immunity, which is virtually identical to the waiver in the CAA, did not subject federal facilities to “punitive fines” imposed as a penalty for past violations. This was based on a finding that the CWA did not contain a clear and unequivocal congressional waiver of sovereign immunity on that point. 

The Supreme Court's decision in DoE v. Ohio was formally extended to the CAA in U.S. v. Georgia Department of Natural Resources, 897 F. Supp. 1464 (N.D. Ga. 1995), holding that the CAA does not authorize Federal agencies to pay punitive fines. More recently, a federal district court in California similarly held that the CAA does not authorize federal agencies to pay punitive fines. Sacramento Metropolitan Air Quality Control District v. U.S., 29 F. Supp. 652 (E.D. Cal. 1998).  

(Installation) is bound by the United States’ position that Congress has not waived sovereign immunity under the CAA for the payment of punitive fines imposed by states. No individual installation may waive sovereign immunity. Indeed, not even an agency such as the Air Force or the Department of Defense may waive sovereign immunity. Only Congress has that power, and, until Congress exercises it, (Installation) cannot legally pay the fines requested in the NOV.

The lack of a waiver of sovereign immunity for punitive fines in no way exempts federal agencies from full compliance with the CAA. Federal agencies are bound to comply with all laws and regulations for air pollution control, and are subject to payment of administrative fees and any court-imposed coercive fines. Where deficiencies are noted in a federal facility’s air pollution control activities, the facility has the same obligation as non-governmental entities to expeditiously correct all infractions. Again, (Installation) remains firmly committed to environmental compliance and will work closely with your agency to assure all compliance issues related to this matter are quickly resolved. 

Sincerely,

Installation Commander/Staff Judge Advocate

 

 

